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A B S T R A C T

The present work provides a comparative policy review of psychiatric advance directives, considering 1) vari
ation across eleven international jurisdictions and 2) differentiation from other advance directive policy. The aim 
is to support well-founded legal and clinical practice when it comes to psychiatric advance directives by 1) 
clarifying the range of present approaches and 2) highlighting differential treatment of those with mental health 
conditions. Applicable statutes in England and Wales; Germany; India; the Netherlands; New South Wales 
(Australia), Northern Ireland, Virginia (USA); Washington (USA); Switzerland; Scotland; and Victoria (Australia) 
were reviewed by a team with expertise in law, clinical practice, and ethics. Policy variations were identified 
related to requirements for validity, activation, amendment, revocation, and override of preferences expressed. 
Psychiatric advance directives tend to be more strictly regulated and have less legal force than medical advance 
directives, with more restrictive guidelines and more conditions allowing advance preferences to be overridden. 
Psychiatric advance directives also tend to be less uniform across jurisdictions, sometimes reflecting varied 
functions of the directive and sometimes suggesting varied framing of the appropriateness of coercion in psy
chiatric care. More work is needed to evaluate the validity of distinct psychiatric advance directive policy. 
Stricter regulation and weaker legal force can serve as barriers to use, and coercion carries associated harms; 
psychiatric advance directive policy, especially choices that differ from other advance directive policy, should be 
well-justified.

1. Introduction

Advance directives are documents through which users leave written 
instructions outlining clinical care preferences in the event that they 
become incapable of consenting to, refusing, or requesting services for 
themselves (Gloeckler et al., 2022). Advance directives (henceforth 
referred to as AD) initially emerged as protection against unwanted life- 
sustaining interventions (Sabatino, 2010). Psychiatric advance di
rectives (henceforth referred to as PAD) initially emerged as a way to 
mitigate unwanted, coercive psychiatric interventions (O’Connell, 
2015; Szasz, 1982). Advance decision-making is now used more widely 
in both arenas to help guide treatment, and preferences expressed can 

often range from a description of goals and values to the establishment 
of specific consent or refusal regarding identified interventions. While 
AD and PAD are increasingly situated in broader advance care planning 
efforts, these formal documents have a key role as they give legal force to 
the preferences captured.

International human rights law upholds the value of advance 
decision-making, especially for vulnerable populations. The United 
Nations Convention on the Rights of Persons with Disabilities (CRPD), 
which entered into force in 2008, promotes the equal enjoyment of 
human rights for people with disabilities and establishes in Art. 12(3) 
that parties should take appropriate measures to provide access for 
people with disabilities to the support they may require in exercising 
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legal capacity (United Nations Convention on the Rights of Persons with 
Dis). Advance decision-making provides an example of such a measure, 
maximizing the ability of the person to secure respect for their rights, 
will, and preferences at a time when they are unable to make a legally 
determinative decision.1

With the CRPD as a framework, consideration is presently being 
given in many jurisdictions to PAD as well as the relationship between 
PAD and AD. The common underlying principle of respect for autonomy 
underpins legal and clinical justification for the use of both AD and PAD. 
Despite common normative underpinnings, there are legal and clinical 
distinctions made between AD and PAD in most jurisdictions: many 
jurisdictions do not have legal provisions for PAD, PAD are less widely 
used than AD, and the former tend to face distinct legal and clinical 
barriers (Braun et al., 2023; Scholten et al., 2019; Scholten et al., 2023b; 
Stephenson et al., 2020).

When considering the differences between PAD and AD, it is worth 
noting that unique decision-making challenges in mental health care 
have been recognized (Shields et al., 2014; Verwijmeren & Grootens, 
2024). Given the nature of decision-making in the context of mental 
health care, PAD may be more likely than AD to come up against specific 
conflicts, including: 

1. Conflicts between the person’s preferences outlined in the document 
and the person’s stated preferences in a mental health crisis (Brenna 
et al., 2023; Gergel et al., 2021)

2. Conflicts between the person’s outlined preferences and clinical best 
judgment that the clinician feels ethically obliged to uphold, espe
cially in the case of risk of harm to self and a precedent of pater
nalism in this regard (Braun et al., 2023; Hotzy et al., 2020; 
Quinlivan et al., 2019; Steinert & Henking, 2022; Swanson et al., 
2006)

3. Conflicts between the person’s outlined preferences and the legally 
protected interests of others in the case of risk of harm to others 
(Appelbaum, 2006; Gallagher, 1998; Miller, 1998; Swartz et al., 
2004)

Notably, though, those creating PAD may be well-prepared to 
anticipate the above conflicts and consider future preferences in an 
informed way given their direct encounters with the mental health 
system and experiences with their own condition(s). PAD are especially 
well-suited for mental health conditions that are episodic and defined by 
fluctuating capacity (Gergel & Owen, 2015; Stephenson et al., 2020; 
Potthoff et al., 2022). As such, PAD users have often already experienced 
one or more acute episodes of their disorder in the past and have pre
viously navigated relevant treatment decisions (Trachsel & Biller- 
Andorno, 2016). They are, therefore, especially well-positioned to pre
dict their preferred care and anticipate future situations to inform 
advance statements. Conflict in the case of PAD may be well-considered. 
PAD users may be using these documents to give credible voice to well- 
informed preferences, particularly preferences that they anticipate may 
be challenged by clinicians or by themselves as their mental status 
changes.

For example, a person with bipolar disorder may know that, despite 
the slower onset of action and need for closer laboratory monitoring, 
lithium has worked well in the past to treat mania, whereas atypical 
antipsychotics have led to intolerable side effects. The person may also 
have experienced that, when in a manic state, clinicians have discounted 
this medication preference and applied strong pressure to take an 
atypical antipsychotic. The person may request that lithium be initiated 
in an outpatient setting at the earliest signs of mania. The person may 
recognize that he tends to refuse any medication when manic, lithium or 
otherwise, but that having his own words used to reason with him 
through the support of a specific loved one increases the likelihood that 
he voluntarily opts to take needed medication. Knowing that involun
tary hospitalization has been necessary in the past for untreated manic 
episodes, he may desire involuntary hospitalization before he reaches 
the stage of being a harm to himself or others if he is refusing lithium and 
exhibiting clear signs of mania. He may want to consent to such hospi
talization in advance, anticipating that he will likely object when in a 
state of mania. Conflict between the person’s directive instructions and 
1) his own stated preference in a manic state or 2) clinical judgment may 
not be reason to doubt the validity or utility of the directive; this conflict 
may, in fact, be central to the purpose of PAD. The legal force of PAD to 
stand in the face of conflict is highly relevant.

In mental health care, there is a growing recognition of the important 
role of self-determination in recovery and avoidance of harms caused by 
treatment (Ellison et al., 2018; Piltch, 2016; Tinland et al., 2022). Evi
dence suggests that PAD promote autonomy and empowerment while 
reducing perceived coercion (Braun et al., 2023; Gergel et al., 2021; 
Kumar et al., 2013; Lasalvia et al., 2023; Potthoff et al., 2022; Scholten 
et al., 2019; Scholten et al., 2023b; Tinland et al., 2022). Specifically, it 
has been demonstrated that PAD reduce the rate of involuntary hospital 
admissions (de Jong et al., 2016; Molyneaux et al., 2019; Tinland et al., 
2022). A systematic review of the contents of PAD showed that PAD 
typically contain clear and clinically useful preferences that are 
compatible with practice standards (Gaillard et al., 2023). Studies 
indicate that potential users have favorable opinions of PAD (Braun 
et al., 2023; Pathare et al., 2015; Potthoff et al., 2022; Scholten et al., 
2019) and tend to call for PAD that have strong legal force, both when it 
comes to binding clinicians to the preferences outlined (Braun et al., 
2023; Scholten et al., 2019) and when it comes to binding themselves to 
the statements made at the time of creating the PAD (Gergel et al., 2021; 
Scholten et al., 2019; Scholten et al., 2023b; Stephenson et al., 2020). 
While someone creating an AD is speaking for their future self, someone 
creating a PAD may also be speaking to their future self, i.e. seeking to 
guide their own decision-making as their mental health status changes 
and their insight or judgment becomes compromised.

The foundational similarities and contextual differences between AD 
and PAD raise questions: To what extent are legal differences between 
PAD and AD necessary? To what extent are they just? Currently, there is 
no common language for analyzing provisions for PAD and AD across 
jurisdictions. An effort to categorize and review policy is needed in order 
to facilitate international discussion about whether current differences 
reflect different needs requiring different responses or, rather, should be 
reconsidered as relics of unfair treatment of people with mental health 
conditions. The primary aim of the present work is to carry out a 
comparative review of PAD legislation with a focus on how PAD legis
lation (1) compares to AD legislation in the same jurisdiction and (2) 
varies across jurisdictions. The goal is to provide an overview for 
reflection that supports the development of well-founded legal and 
clinical practice regarding PAD.

2. Methods

The first step in carrying out this work was to gather a team of ex
perts capable of reviewing relevant AD and PAD law with an eye towards 
analysis that considered ethical and clinical implications. This team 
included scholars with legal, clinical, and ethics backgrounds in the 

1 In saying this, we recognize that the UNCRPD, while advocating mecha
nisms such as MAD and PAD in General Comment 1 to Art. 12, at the same time 
denies the validity of the concept of mental capacity/competence, which is, 
traditionally, the dividing line between situations where the person’s current 
decision is taken as determinative and one where reliance has to be placed on 
the MAD/PAD (UNCRPD, 2014). This interpretation of Art. 12 is contested (see 
Ruck Keene et al., 2023). For present purposes, we proceed on the basis of plain 
language of the CRPD. When viewed in that light, we suggest that providing for 
advance care planning serves as a vehicle for supporting the exercise of legal 
capacity within a framework that, at a treaty level, requires respect for the 
rights, will, and preferences of the person, and does not, itself, deny the validity 
of the concept of mental capacity.
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jurisdictions under review.
Jurisdictions were selected for inclusion to (1) represent the range of 

types of PAD legislation and (2) highlight the variability of the legal 
status of PAD within countries, since, in some countries, PAD legislation 
differs from one jurisdiction to another. The ultimate aim in selecting 
jurisdictions was to support the ability to draw revealing contrasts and 
comparisons. For the sake of feasibility, the study did not perform a 
comprehensive review that included all jurisdictions with PAD policy.

The next step was to consolidate and review applicable statutes for 
both AD and PAD considering: 

1. Their legal standing and force
2. The requirements for validity (factors such as decision-making ca

pacity, age requirements, signature requirements, registration 
requirements)

3. The requirements for activation (factors such as assessing decision- 
making capacity, involvement of a legally authorized representative, 
and the extent to which the person can self-describe activation 
criteria)

4. The requirements for amendment and revocation (factors such as 
assessing mental capacity, waiting periods, and other necessary 
formalities)

The review then led to further categorization by the experts of the 
jurisdictions for the purpose of discussion. See Table 1 for terms used in 
categorization.

3. Results

3.1. Legal Force of AD and PAD

Eleven jurisdictions were included in the review: England and Wales 
(taken as one jurisdiction in the United Kingdom since materially the 
same statutory provisions apply), Germany, India, the Netherlands, New 
South Wales (Australia), Northern Ireland (United Kingdom), Virginia 
(United States), Washington (United States), Switzerland, Scotland 
(United Kingdom), and Victoria (Australia). The applicable laws in 
Germany, India, Netherlands and Switzerland are national laws with 
relevant regulations that pertain to the whole country, whereas 
Australia, the United Kingdom, and the United States have differences 
between the legal provisions for AD and PAD in different regions. All the 

jurisdictions under review have legal provisions in place for some form 
of PAD except Northern Ireland and New South Wales, which were 
included to highlight the significant variability that can exist within a 
single country. A list of the jurisdictions included, along with references 
to the relevant statutes and abbreviations, can be found in Table 2. For a 
brief historiography and overview of PAD policy by jurisdiction, see 
Supplement 1.

In Virginia and Germany, AD and PAD are legally treated as one, 
whereas in most jurisdictions AD and PAD are governed by separate 
pieces of legislation. Of the 11 jurisdictions, all except Scotland, 
Northern Ireland, and New South Wales have statutory legal provisions 
for AD; in these three jurisdictions, AD are recognized in common law. In 
India, AD only apply in the case of terminal illness or treatment futility 
and have an emphasis on refusing life-sustaining treatment. In all the 
jurisdictions under review, AD can be used to refuse life-sustaining 
treatment.

AD tend to be binding, especially treatment refusals, if they meet 
validity requirements and apply to the situation at hand, although: (1) 
clinicians are not obliged to provide legally, ethically, or clinically 
inappropriate care, so requests for treatment may not be followed, (2) 
AD are not designed to override the preference of people who can 
indicate their wishes to some extent, and (3) AD can be formally chal
lenged if there is reason to doubt the validity, interpretation, or appli
cability (Weller, 2017; Gurnham, 2006).

The same conditions generally apply to PAD, although (1) PAD are 
often overridden to provide emergency care to prevent imminent harm 
to the person or others, so there are more far-reaching limits on the right 
to treatment refusal, and (2) in certain cases, PAD have some role in 
challenging the expressed preferences of a person with impaired 
decision-making capacity at the time of treatment decision-making 
(Gergel & Owen, 2015; Swanson et al., 2006).

Not all PAD and AD are designed with the aim of binding actors to 
specific preferences outlined. Articulation of treatment preferences is an 
important part of both PAD and AD to inform clinical decision-making 
(Sudore et al., 2017; Swanson, Tepper, Backlar, & Swartz, 2000). In 
this form, AD and PAD elicit information regarding values and goals that 
serve to guide treatment decision-making, but are not designed to bind 
actors – clinicians, legal representatives, or users themselves – to a 
specific course of action (e.g. Values directives under the Medical 
Treatment Planning and Decisions Act 2016 (Victoria) and Advance 
Statements under the Mental Health and wellbeing Act 2022 ss57–60).

Fig. 1 below presents a scale that orders the jurisdiction according to 
the legal force of their PAD. On one end of the scale are jurisdictions 
where PAD guide treatment decision-making but do not bind actors to 
the preferences indicated (e.g. Victoria). On the other end of the spec
trum are jurisdictions where PAD are designed to have binding legal 
force: in some jurisdictions, the legal terms bind clinicians to the users’ 
expressed preferences, commensurate with AD (e.g. Germany); in some 
jurisdictions, the legal terms bind users to their own expressed prefer
ences, specifically advance consent to treatment (e.g. Netherlands, 
Washington). In the middle of the scale are jurisdictions where there are 
clear methods to override the PAD under reasonable objection (e.g. 
India and Scotland), and, particularly, to provide emergency treatment 
in the case of involuntary hospitalization according to the applicable law 
(e.g. England, Wales, Switzerland, and Virginia).

3.2. Validity requirements

Traditionally, decision-making capacity is a central requirement for 
completing valid AD and PAD. Typically, decision-making capacity is 
presumed, while allowing that the presumption may be formally 
rebutted. For example, the MCA 2005 (England and Wales) states the 
principle that “A person must be assumed to have capacity unless it is 
established that he lacks capacity” (MCA s1(2)).

Some jurisdictions do require confirmation that the person has 
decision-making capacity at the time AD or PAD are created in order to 

Table 1 
Terms as used in the present paper.
Table 1 presents terms used throughout the paper for categorization and their 
corresponding definitions.

Term Definition

Advance Directives (AD) Documents used to declare preference for treatment in 
the event of future loss of decision-making capacity

Psychiatric Advance 
Directives (PAD)

Same as the above, but specifically for use in the case of 
treatment related to mental health conditions

Valid AD/PAD AD/PAD that meet the requirements necessary for the 
document to hold legal force

AD/PAD creation The process of drafting an AD/PAD
Decision-making capacity A person’s ability to understand, appreciate, reason, 

and express their preferences in relation to a specific 
treatment decision

AD/PAD activation The point at which treatment decision-making is based 
on preferences outlined in a valid AD/PAD.

AD/PAD amendment User-made alterations to the content of the AD/PAD
AD/PAD revocation User-led overturning or annulling of AD/PAD in their 

entirety
Overriding AD/PAD Not following the preferences outlined in a valid AD/ 

PAD for some specified reason
AD/PAD that are guiding Preferences outlined inform treatment decision- 

making, but need not be followed
AD/PAD that are binding Preferences outlined must be followed in treatment 

decision-making
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Table 2 
Jurisdictions, psychiatric advance directive statutes, abbreviations, and links.
Table 2 presents the jurisdictions included in the present review alongside the applicable psychiatric advance directive statutes for the respective jurisdiction, the 
abbreviations used for the statute(s), and URL links to the statutes.

Name of the 
Jurisdiction

Name of the applicable Statute(s) or Case(s) Abbreviation URL Link

England and 
Wales

Mental Health Act 1983, 1983
Mental Capacity Act 2005, 2005

MHA 
MCA

https://www.legislation.gov.uk/ukpga/1983/20/contents

Germany Guardianship Law (Betreeuungsrecht), part of the German 
Civil Code (Bürgerliches Gesetzbuch)

BGB https://www.gesetze-im-internet.de/bgb/__1814.html

India Mental Healthcare Act 2017, 2017

Mental Healthcare (Central Mental Health Authority) 
Regulations 2020

MHCA https://www.indiacode.nic.in/bitstream/123456789/2249/1/A2017-10.pdf

https://thc.nic.in/Central%20Governmental%20Regulations/Mental%20Health 
care%20(Central%20Mental%20Health%20Authority)%20Regulations,%202020 
..pdf

The Netherlands Medical Treatment Agreement Act (Wet op de 
geneeskundige behandelinsovereenkomst), part of the Dutch 
Civil Code (Burgerlijk wetboek)  

Compulsory Mental Healthcare Act (Wet verplichte 
geestelijke gezondheidszorg)

WGBO     

BW  

Wvggz

https://wetten.overheid.nl/BWBR0005290/2023-07-01/#Boek7_Titeldeel7_ 
Afdeling5

https://wetten.overheid.nl/BWBR0040635/2023-10-01/0

New South Wales 
(Australia)

Hunter and New England Health Service v A [2009] 
NSWSC 761, 2009.

N/A acd-form-info-book.pdf (nsw.gov.au)

Northern Ireland Mental Capacity Act (Northern Ireland) 2016, 2016 MCA(NI) https://www.legislation.gov.uk/nia/2016/18/contents/enacted
Scotland Mental Health (Care and Treatment) (Scotland) Act 2003, 

2003
MH(CT)A https://www.legislation.gov.uk/asp/2003/13/contents

Switzerland Swiss Civil Code (Zivilgesetzbuch) (1907) ZGB https://www.fedlex.admin.ch/filestore/fedlex.data.admin.ch/eli/cc/24/ 
233_245_233/20220701/en/pdf-a/fedlex-data-admin-ch-eli-cc-24-233_245_233- 
20220701-en-pdf-a-2.pdf

Victoria 
(Australia)

Medical Treatment Planning and Decisions Act 2016 (Vic) 
(2016)

Mental Health and Wellbeing Act 2022 (Vic) (2022)

MTPD  

MHWB

Medical Treatment Planning and Decisions Act 2016 (Vic), 2016 | legislation.vic. 
gov.au

Mental Health and Wellbeing Act 2022 (Vic), 2022 | legislation.vic.gov.au
Virginia (USA) Health Care Decisions Act HCDA https://law.lis.virginia.gov/vacode/title54.1/chapter29/section54.1-2981/
Washington 

(USA)
Revised Code of Washington (Natural Death Act and 
Mental Health Advance Directives)

RCW https://app.leg.wa.gov/RCW/default.aspx?cite=70.122.010

Fig. 1. Legal force of psychiatric advance directives. 
Fig. 1 presents the jurisdictions along a spectrum from those that have psychiatric advance directives with weaker legal force, where instructions are more so guiding, to those that 
have psychiatric advance directives with greater legal forces, where instructions are more so binding. 
Northern Ireland and New South Wales: N/A as they do not have legal provisions in place for PAD.
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be valid; often, the burden to demonstrate decision-making capacity is 
higher for PAD than for AD. For example, in the Netherlands, while 
assessment of decision-making capacity is not explicitly required for an 
AD to be valid, an independent consultant who certifies capacity is 
required for a PAD to be valid (Wvggz Art. 4:1.7). Such clinician certi
fication of capacity is also required for PAD in Scotland (MH(CT)A s275 
(2)(e)) and India, although, in India, no such formal capacity assessment 
is required for AD, rather the notary and two signing witnesses must 
attest that the person had full understanding of all the relevant infor
mation and consequences (Government of India, 2020). Victoria is 
unique in having more stringent requirements in the case of AD than 
PAD. In Victoria, a medical doctor and another witness must attest that 
an adult completing a binding AD appeared to have decision-making 
capacity and that the decision was made freely and voluntarily (MTDA 
s17). When it comes to PAD in Victoria, which are only guiding, it is 
sufficient to have a witness attest that the person appears to understand 
what the PAD is, what the consequences of making it are, and how it can 
be revoked (MHWBA s58). In Virginia, if a person chooses to use an AD 
or PAD to consent to treatment over future objection when incapaci
tated, then certification is required by a healthcare provider that the 
person understands the meaning of this action (HCDA s54.1–2983).

Most jurisdictions reviewed require that AD and PAD be signed by 
the creator and, often, additional witnesses. The Netherlands, India, 
Virginia, Victoria, and England and Wales all have signature re
quirements that differ between AD and PAD. In some cases, the differ
ence is to make an allowance for the fact that people may be physically 
unable to sign an AD due to serious illness or injury; in this case, con
ditions are set whereby another can formally sign on the person’s behalf 
(e.g. oral AD in Virginia (HCDA s54.1–2983)). In most jurisdictions, it is 
not necessary for a clinician to sign an AD or PAD for the document to be 
valid. The notable exception is the Netherlands (Wvggz Art. 4:2.1). In 
the Netherlands, such sanctioning from clinicians is required for a PAD 
to be valid but not for an AD to be valid.

Most jurisdictions stipulate an age of maturity, either 16 or 18, for 
completing valid AD and PAD. There are some exceptions, though. In 
Victoria, any person, including minors with demonstrated capacity, can 
complete AD or PAD (MHWB s24, MTPD s13). In Washington, a minor at 
least 13 years of age may execute a PAD “if the person is able to 
demonstrate that they are capable of making informed decisions related 
to behavioral health care” (RCW s71.32.040). In India, a legal guardian 
may create a PAD for minors (MH(CT)A s5(4)). Neither Washington nor 
India have similar provisions for minors in the case of creating AD. In 
jurisdictions where minors can complete PAD, there are often extra 
stipulations. In Washington, for example, capacity is presumed if a legal 
adult is creating an AD or PAD, but a minor age 13 must be found to have 
such decision-making capacity (RCW s71.32.040). In Victoria, minors 
creating PAD must have at least one of the signing witnesses be a 
registered medical practitioner or psychologist with the prescribed 
training and experience s17(e).

One element related to AD and PAD validity is the use of registries. 
Registries are designed to ensure that AD or PAD documents are securely 
stored and easily available for use in clinical settings (Wilkinson et al., 
2007). Most jurisdictions do not have registry options for either AD or 
PAD. In India, no registry exists for AD, but PAD must be registered with 
the Mental Health Review Board (MHCA s5). In Virginia and Scotland, 
such registries do exist, but their use is optional.

3.3. Content requirements

AD tend not to have specific content requirements for points that 
must be included, although there are some specifications in some ju
risdictions. In Victoria, users indicate whether they are establishing 
binding directives or guiding instructions that are values-based (MTPDA 
s12). In India, where AD are limited to cases of terminal illness and 
treatment futility, AD must indicate a surrogate decision-maker who can 
refuse or withdraw treatment in the event of loss of capacity (Supreme 

Court of India, 2018). In England and Wales, when an AD is used to 
refuse life-sustaining treatment, the person must indicate in writing that 
the instruction is to take effect even if it puts life at risk (MCA s25(5) and 
(6)).

PAD tend to have specific content requirements, notably in Wash
ington (RCW s70.122.030), Victoria (MHWBA (s58(2)(b)(i)–(v))), 
Scotland (MH(CT)A s275(1)), Netherlands (Wvggz Art. 4:1.2), and India 
(MHCA s5). See Table 3.

3.4. Activation requirements

Certain requirements must be met for AD and PAD to be activated 
and applied in treatment decision-making. In all jurisdictions reviewed, 
the activation requirements for AD are set by statute rather than criteria 
the person outlines. In all jurisdictions, the person must lack decision- 
making capacity for AD to go into effect. In India, and Virginia, a ca
pacity assessment must confirm that the person lacks decision-making 
capacity for the AD to go into effect. In Virginia, for example, this 
must be made by an attending physician with confirmation by another 
physician or licensed clinical psychologist following personal exami
nation (HCDA s54.1–2983.2). In the other jurisdictions, a confirmation 
of lack of decision-making is implied or can be inferred from the law, but 
a formal assessment is not explicitly required for AD to go into effect. 
India is unique in that AD are restricted to use in the context of a ter
minal condition or permanent, unconscious state. In India, within the 
parameters set by statute, a person can additionally specify under what 
conditions the AD should go into effect (MHCA s5).

In most jurisdictions, PAD come into effect as do AD, when the 
person lacks decision-making capacity. A specific assessment of 
decision-making capacity is sometimes required, for example in Virginia 
and India. In Virginia, such a capacity assessment is typically made by 
the attending clinician, with confirmation by a “capacity reviewer,” 
another physician or licensed clinical psychologist, following personal 
examination (HCDA s54.1–2983). In Virginia, the user has the option to 
designate in their PAD that their PAD can be activated for purposes of 
psychiatric hospital admission upon a finding made by a single clinician 
who determines that the person is incapable of making an informed 
decision regarding such admission. In the other jurisdictions, for 
example England and Wales, Germany and the Netherlands, a confir
mation of lack of decision-making is implied or can be inferred from the 
law, but a formal assessment is not explicitly required for PAD to go into 
effect. In Victoria, PAD come into effect when the person is involuntarily 
admitted to hospital.

Unlike in the case of AD, when it comes to PAD, some jurisdictions 
explicitly allow for the user to set their own activation criteria for when 
the instructions should go into effect. The Netherlands and Washington 
are notable for designing PAD legislation that allows the user to do so; 
setting activation criteria is, in fact, a requirement of valid PAD in those 

Table 3 
Content requirements for psychiatric advance directives.
Table 3 presents descriptions of content requirements for jurisdiction where 
psychiatric advance directives must include certain information.

Country Content requirement

Victoria Any or all of the following: Preferences relating to treatment; 
preferences relating to care and support; preferences as to whom may 
be provided with health information; the name and contact details of 
a nominated support person or advocate; the name and contact details 
of any person or organization to be informed that the person is a 
patient.

Washington The criteria for PAD activation; the duration of the validity of the 
PAD; and the criteria for PAD revocation

Scotland The person’s treatment preferences
Netherlands The criteria for PAD activation; the duration of the validity of the 

PAD; the person’s treatment preferences; the duration of compulsory 
care; and the contact information of contact persons

India The person’s treatment preferences
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two jurisdictions (Wvggz Art. 4:1.2a; RCW § 71.32.040). In such cases, 
the user may indicate the conditions under which interventions outlined 
in the PAD are necessary and/or signs that their decision-making may be 
compromised. In Washington, the necessity of confirming the person’s 
lack of decision-making capacity using a capacity assessment for PAD 
activation depends on what activation criteria the person has indicated; 
some users may indicate that such formal assessment is not required and 
some may even decouple PAD activation from loss of decision-making 
capacity (RCW § 71.32.040).

Not all AD and PAD users have legally authorized representatives, a 
role that tends to be defined outside of AD and PAD legislation. In most 
of the jurisdictions reviewed, a legally authorized representative is not 
required to be involved for activation of AD or PAD. The exception is 
India, where AD particularly address treatment refusal at the end of life. 
In this jurisdiction, the person’s legally authorized representative is 
required to be involved for AD activation. India does not require 
involvement of a legal representative, though, for activation of PAD. In 
Washington, for both AD and PAD, the person has the ability to make a 
legal representative’s powers effective at any appointed time indepen
dent of decision-making capacity, but such involvement is not required. 
In the case of Germany, it is understood that a legal representative is 
only legally required to be involved if the instructions in an AD or PAD 
are insufficiently clear or require interpretation (Götz, 2022).

3.5. Amending and revoking

In India, Switzerland, Victoria, Virginia, and Washington, there are 
formal requirements for users to amend or revoke their own AD. For 
example, in Washington and Virginia, AD amendment must be in writing 
and have the signatures of the person and two witnesses to confirm the 
amendment; revocation can be in writing but can also be through a clear 
oral statement or destruction of the AD document (RCW s70.122.040; 
HCDA, s54.1–2985). In India, an application with the signature of two 
witnesses is required, attested before a notary or gazetted officer 
(Mental Healthcare Regulations, 2020). Switzerland requires that 
formal revocation or amendment be done in writing or by destroying the 
original document (ZGB Art. 371). The other jurisdictions reviewed did 
not require a formal legal act to amend or revoke AD, save that in En
gland and Wales, an amendment that involves the refusal of life- 
sustaining treatment must comply with the requirements of such an AD.

The requirements for users to amend or revoke their PAD tend to be 
more stringent than those to amend or revoke MAD. Scotland and the 
Netherlands require that PAD amendment or revocation be done in 
writing (MH(CT)A s275(3) and Wvggz Art. 4:3 respectively). In Victoria, 
amendment is not permitted; a new PAD must be made, and revocation 
must be done formally (signed, dated, and witnessed) (MHWBA s59. 
s60). In India as well, a PAD cannot be amended by the user; it must be 
replaced with a new PAD, following the formal procedure to do so, and, 
moreover, a period of three months needs to have elapsed from when the 
previous PAD was issued (Mental Healthcare Regulations, 2020). In 
Virginia and Washington, the same fairly strict formal requirements for 
AD amendment and revocation apply to PAD (HDA s70.122.40 RCW 
s71.32.080). England, Wales, and Germany do not have formal re
quirements for amending or revoking PAD.

For both AD and PAD, guidelines around the necessity of assessing 
decision-making capacity for amendments or revocations to be valid 
tend not to be clearly specified. The requirements regarding confirma
tion of capacity as specified in the law – or lack thereof - tend to be 
equivalent between AD and PAD in the jurisdictions reviewed. Wash
ington is notable in that the person must specify whether or not they can 
revoke the PAD even after they have been found to lack decision-making 
capacity (RCW s71.32.080).

4. Discussion

Whereas AD provisions are more standardized, the differences across 

the jurisdictions with respect to PAD provisions reflect the way different 
legislatures have sought to resolve the ongoing and contested debates 
about the appropriate scope and role of involuntary treatment of pa
tients with mental health conditions. In comparing AD and PAD overall, 
there tend to be two main overarching differences: (1) PAD tend to be 
more stringently regulated, and (2) PAD tend to have less legal force, 
especially in the face of potentially life-limiting choices. These two 
differences are evident in that there tends to be (i) greater ability for 
clinicians and others to challenge PAD, (ii) more content requirements 
for PAD, (iii) more specificity regarding requirements around assessing 
decision-making capacity in the case of PAD, (iv) more possibility to set 
activation requirements for when the document should go into effect in 
the case of PAD, and (v) more stringent requirements for the user to 
amend or revoke PAD. Given the role and use of PAD in the various 
jurisdictions, sometimes these differences are more well-founded than in 
other instances.

For example, clinician involvement in the certification of PAD is a 
good case of variability in terms of stringency requirements and justi
fication. PAD in the Netherlands and Scotland require physicians to 
certify decision-making capacity at the time of writing for PAD to be 
valid. In the Netherlands, where users may be strictly bound to the 
preferences they have outlined and clinicians obliged to enact advance 
consent to treatment, clinician involvement to certify PAD may be well- 
founded to the extent it (1) protects users in the face of decisions that 
have strong legal force over them in the future and (2) increases clini
cians’ confidence in the documents and, potentially, comfort adhering to 
them (Scholten et al., 2021; Van Melle et al., 2023). In Scotland, though, 
PAD do not have the self-binding force that they do in the Netherlands, 
and the additional stringency requirement of physician certification may 
be less well-founded; the burden may not be proportional to the pro
tection conferred and, instead, serve as a barrier to use. In Victoria, 
documents must be signed, and a witness must certify that the person 
understood the effect of the document, which is a lower bar than 
demonstrating decision-making capacity. Given that PAD are guiding 
documents in Victoria, which cannot displace the decision of a treating 
psychiatrist, greater stringency may be less necessary and this lesser 
requirement proportional. Virginia law exemplifies sensitivity to the 
relationship between risk and precaution: certification by a health care 
provider is only required if the person uses the document (AD or PAD) to 
consent to treatment over future objection when incapacitated (HCDA 
s54.1–2983).

Another example of the above relates to ease of PAD amendment and 
revocation. In most jurisdictions, the process is quite controlled. In 
Germany, England, and Wales, though, there is relative ease to amend or 
revoke PAD, which may be understood in light of those documents’ 
emphasis on treatment refusal. Allowing users to change their mind and 
accept treatment with relative ease seems well-founded when consid
ering risks and benefits. In the Netherlands and Washington, formality 
for amendment and revocation is relevant to the document’s unique 
function in facilitating advance consent to involuntary hospitalization 
and treatment; for PAD to operate in this manner, users should not be 
able to easily overturn them at the time the instructions might become 
relevant. While the policy requirements increase institutional oversight 
and control, they are logically coherent with the role these PAD are 
intended to play. In other jurisdictions, though, greater stringency 
around revocation and amendment suggests differential treatment of 
decision-making in the context of mental health than in the context of 
physical health. For example, in India, a PAD cannot be amended by a 
user; it must be replaced with a new PAD, following the formal pro
cedure to do so, and a period of three months needs to have elapsed from 
when the previous PAD was issued. The same three-month waiting 
period does not apply, though, to AD, raising the question of whether 
decision-making in the case of mental health conditions should be 
thought of as different enough to warrant the different treatment.

Since greater stringency can serve as a barrier to use, requirements, 
especially those that differ from AD requirements, should be well- 
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justified (Maylea et al., 2021). When considering justification for more 
stringent regulation, PAD designed with a self-binding function stand 
out. Using PAD to strengthen the power of a user over their future self 
such that the user is bound to their PAD consent establishes a unique 
relationship between the PAD user and their future self. This raises 
ethical questions (Scholten et al., 2023b; Stephenson et al., 2023) and 
may justify special legal safeguards (Scholten et al., 2023a). Here, PAD 
content requirements, assessment of capacity at the time of creation, the 
need to set activation criteria, and restrictions on amendment or revo
cation could be seen as well-founded safeguards and necessary features 
for the PAD to function as intended. Some aspects of self-binding PAD, 
such as the right to set activation criteria and de-emphasize decision-
making capacity, tie into broader debates around how PAD and AD 
could be reenvisioned (Flynn, 2019). Reliance on the traditional 
threshold requirement of mental capacity may limit the ability of PAD to 
align with the recognized symptomology of the person; allowing users to 
set tailored activation criteria may better facilitate early interventions. 
Self-binding advance directives particularly highlight the question of 
whether PAD activation should be decoupled from decision-making 
capacity, as proposed by the UNCRPD Committee regarding Art. 12 of 
the CRPD (UNCRPD, 2014).

While some PAD are designed around advance consent to treatment, 
others more so emphasize users’ right to express respected treatment 
refusals. A comparison of Germany with England and Wales exemplifies 
the range of PAD in this second regard. Clinicians in Germany are bound 
to respect treatment refusals and a PAD that has been deemed valid 
cannot be overridden, even in the event of involuntary hospitalization. 
Thus, someone may be involuntarily hospitalized, specifically if they 
pose a risk of harm to others, but they cannot be forced to receive in
terventions that they have refused through their PAD. Like Germany, 
PAD in England and Wales also aim to reduce the harm of coercive 
measures by upholding advance treatment refusals. PAD in England and 
Wales, though, have a tight scope that focuses specifically on electro
convulsive therapy and refusals in the context of community-based 
treatment. This raises the questions of how to set the scope on right to 
treatment refusal, and, if PAD can only be used in limited ways to refuse 
treatment, how such limitations are justified given the broad right to 
treatment refusal in the case of AD.

On the point of treatment refusals, comparison with AD is illumi
nating. In all the jurisdictions under review, AD can be used to uphold 
treatment refusals that may lead to death; PAD, though, generally can be 
overridden when it comes to mental health interventions that are 
viewed as life-saving. The limited scope of PAD in this regard reflects an 
unresolved concern that PAD may be used as a tool to enable suicide and 
the debate around how to contend with this possibility in the case of 
mental illness (Nowland et al., 2019; Quinlivan et al., 2019). There is 
precedent in psychiatry for paternalistic interventions aimed at pre
venting harm to self (Borecky et al., 2019; Wasserman et al., 2020; 
Wasserman et al., 2021). People with mental health conditions have the 
same fundamental rights as people with physical health conditions, 
though, including the right to autonomy. People with mental health 
conditions often have preserved decision-making capacity, particularly 
in periods when they are stable. Good insight and judgment are neces
sary for the legitimacy of the preferences expressed in an advance 
directive: any type of advance directive is only valid when the person 
making it has decision-making capacity regarding the preferences out
lined. As such, users would be taking on risk through PAD in an informed 
way commensurate with risk assumed through AD.

Germany is unique in the extent to which it upholds the right of those 
with mental health conditions to take on a high degree of risk of harm to 
self through PAD (Henking & Scholten, 2023). In all jurisdictions except 
Germany, PAD preferences can be overridden when the person poses a 
risk of harm to themself. Even in Virginia, which is the closest to Ger
many in that AD and PAD are legally treated as one, there is a clause 
allowing involuntary psychiatric hospitalization and treatment if the 
person meets statutory criteria for such hospitalization regardless of 

PAD preferences. The above suggests that, in Virginia, treatment refusals 
that may result in harm to self and go against clinical best judgment are 
treated differently for those expressing preferences related to physical 
health conditions and for those expressing preferences related to mental 
health conditions. This raises questions regarding whether preferences 
that may shorten life are fundamentally different in the case of mental 
health, and, if so, whether they are sufficiently different to justify dif
ferences in how those preferences are respected.

Whether or not PAD are binding, they contribute valuable guidance 
for treatment decision-making and are an important tool in efforts to 
provide care aligned with the person’s goals, values, and wishes. An 
important question is whether there might be greater adoption of rela
tively weak PAD - those that are guiding only – and whether wide 
adoption might provide a significant benefit worth weighing (Swanson 
et al., 2006). Northern Ireland is a good example of the challenges that 
can emerge when trying to legally uphold ideals of parity. The Mental 
Capacity Act of Northern Ireland establishes that there not be any 
standalone mental health legislation, but, despite being established in 
2016, the Act has not yet gone fully into force, perhaps reflecting the 
complexity of enacting such parity in practice. Where strongly binding 
PAD on par with AD have been enacted, unprecedented scenarios 
emerge that require attention. For example, in Germany, clinicians have 
faced a conundrum caring for those who are involuntarily committed as 
a risk to others but who, to honor PAD refusals, are then not treated for 
their condition (Gather et al., 2016). When PAD can be used as a 
definitive means to refuse unwanted treatment, new guidance is needed 
to define what care should look like in the absence of coercion. PAD with 
strong binding force delineate patients’ rights but necessitate further 
reflection on the appropriate role of clinicians and institutions in 
response.

While weak PAD may sidestep certain difficulties, the concern that 
PAD may not affect treatment is given as a reason for why users do not 
complete them (Braun et al., 2023; Nowland et al., 2019; Zelle et al., 
2015). Various nongovernmental organizations, for example Human 
Right in Switzerland, have challenged the weaker legal force of PAD 
relative to AD as a violation of fair treatment of those with disabilities 
(Humanrights.ch, 2022). Service users see value in binding PAD and call 
for them to have force even (or especially) in the types of emergency 
situations where they tend to be overridden (Belden et al., 2021; Braun 
et al., 2023; Stephenson et al., 2020). Service users also see the pro
tective requirements that are sometimes put in place to regulate PAD as 
barriers to use (Maylea et al., 2021; Braun et al., 2023).

5. Conclusion

Policy governing AD and PAD set terms under which advance pref
erences are to be respected, codifying choices about how to provide care 
in cases where capacity poses challenges for decision-making. Diver
gence between PAD and AD policy in single jurisdictions reflects dif
ferential treatment of mental health conditions. Where these policy 
differences exist, the legal landscape reinforces the position that care in 
the context of mental health is different from other kinds of care and, 
more precisely, that decision-making for those with mental health 
conditions can and should, under certain circumstances, be treated 
differently. This carries implications that are both conceptual and 
practical, demanding reflection in order to avoid possible unfair treat
ment and bias.

The present comparative review draws out policy differences, but it 
does not explore the principles on which these policy choices are based 
and what aims these policies seek to achieve. It also does not evaluate 
how well these goals are met. Moreover, the study does not compre
hensively include all jurisdictions with PAD policy. There is significant 
variation across jurisdictions regarding the policy choices that set PAD 
apart from AD, and the landscape continues to change. For example, 
advance directives covering both mental and physical health treatment 
came into law in the Republic of Ireland in 2023, and emerging case law 
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will shape practice. Determining how best to use PAD in different ju
risdictions and how to structure policy to support such use remain 
important challenges. PAD policy should be made with an awareness of 
the range of possible approaches and a sound understanding of the im
plications of choosing one approach over another. Comparative studies 
that support mutual learning are valuable. To that end, the above policy 
comparison invites reflection and calls for further, more comprehensive, 
research.

Additional work is needed to support well-considered PAD policy. 
Two important topics of future research emerge. One valuable line of 
exploration is to compare the various impacts of these PAD policy 
choices from one jurisdiction to another to help elucidate the practical 
implications of adopting an approach, recognizing that social and 
healthcare contexts vary significantly. How do PAD tend to play out in 
practice in the various jurisdictions and what connections can be made to the 
corresponding PAD policy? Another valuable step is to clearly map the 
ethical, clinical, and legal arguments that undergird the various policy 
approaches. What arguments support the different approaches and various 
policy decisions? A subsequent evaluation of these impacts and argu
ments would help in determining whether policy differences between 
PAD and AD can be well-justified. Policy differences between PAD and 
AD that place additional burdens or restrictions for those managing 
mental health conditions should be revised if they are not well-founded.
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